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1 Executive Summary 
Wariat Nominees has commissioned Don Fox Planning Pty Ltd (DFP) to prepare a town 
planning submission for Wakool Shire Council’s consideration in response to the Murray 
Downs Planning Workshop meeting held on 11 October 2007 regarding Council’s future 
rezoning of Murray Downs as part of its shire wide LEP review. 

In particular, this submission outlines reasons that justify inclusion of land owned by 
Wariat Nominees at Lot 1 and 2 DP 1108605 Murray Downs Drive, Murray Downs (the 
subject site) within the 2(v) Village or Urban zone under Wakool Local Environmental Plan 
1992. 

In the opinion of DFP, the proposed rezoning of the subject site is appropriate within the 
Murray Downs locality and warrants support by both Council and the Department of 
Planning for the following reasons: 

a) The subject site is no longer part of the Murray Downs Homestead heritage 
precinct which adjoins the site on Lot 2 DP 1067731, as verified during the 
State Heritage listing of the Homestead in 2000 and in the Murray Downs 
Historic Precinct Swan Hill Conservation Management Plan prepared by 
Freeman Randell Conservation Architects and Planners dated November 
2002; 

b) The subject site is now flood free, having achieved levels at or above RL 
68.5 AHD following Councils issue of Development Consent No. 19/03 for 
laser levelling works; 

c) Further to point (b) above, the Environmentally Sensitive Land and Flood 
Liable Land classifications which currently burden the subject site under 
WLEP 1992 are obsolete and are therefore able to be removed; 

d) The Local Environmental Study (LES) review prepared by Habitat Planning 
Consultants dated April 2002 confirms that land previously known as Lot 1 
DP 1067731 (which now comprises Lot 1 and 2 DP 1108605) is suitable for 
residential purposes; 

e) Based on our review of past studies, present planning policies and sound 
planning practice, there is no reason for WSC to exclude the subject site 
from rezoning for urban (i.e. residential) purposes; 

f) The proposed rezoning of Lot 1 and 2 DP 1108605 will: 

i. contribute to the economic and orderly development of land 
within Murray Downs; 

ii. be consistent with the Minister’s S.117 directions; 

iii. be consistent with Wakool Shire Council’s strategic planning 
direction and approach to date; 

iv. create minimal impact on the surrounding built and natural 
environment; 

v. result in positive social and economic impacts; 

vi. be suitable for the subject site given that it contains minimal 
environmental constraints and already adjoins land to the 
south east that can be developed for urban purposes 
pursuant to Clause 37 of WLEP 1992; and 

vii. be in the public interest given that future development will 
provide for a greater variety of housing choice in an 
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appropriate location with the potential for improved public 
access to the foreshore of the Murray River. 

DFP recommends that Lot 1 and 2 DP 1108605 be rezoned from the 1(a) General Rural 
Zone to the 2(v) Village or Urban zone under Wakool Local Environmental Plan 1992 to 
permit urban (i.e. residential) development with subsequent removal of the 
Environmentally Sensitive Land and Flood Liable Land classifications that are now 
obsolete on this site. 

It is anticipated that as part of the NSW Standard LEP Template, alternative formatting will 
apply to the new LEP, resulting in an “R” classification to residential land within Wakool 
Shire. 

2 Introduction 

2.1 Commission 
Wariat Nominees has commissioned Don Fox Planning Pty Ltd (DFP) to prepare a town 
planning submission for Wakool Shire Council’s consideration in response to the Murray 
Downs Planning Workshop meeting held on 11 October 2007 regarding Council’s future 
rezoning of Murray Downs as part of its shire wide LEP review. 

2.2 Objective 
The objective of this report is to provide a town planning opinion and outline reasons that 
justify inclusion of land owned by Wariat Nominees at Lot 1 and 2 DP 1108605 Murray 
Downs Drive, Murray Downs (the subject site) within the 2(v) Village or Urban zone under 
Wakool Local Environmental Plan 1992. 

In providing our town planning opinion, DFP has had regard to: 

a) The provisions of applicable environmental planning instruments and 
controls including (but not limited to): 

- Wakool Local Environmental Plan 1992; 

- Wakool Development Control Plan No. 2 – Murray Downs 
Development Area;  

- Murray Regional Environmental Plan No. 2 – Riverine Land; 
and 

- State Environmental Planning Policy (Housing for Seniors or 
People with a Disability). 

b) The State Heritage Listing of the adjoining Murray Downs Homestead and 
whether the subject site is included within the heritage precinct; 

c) The extent to which the subject site is flood affected and whether the 
Environmentally Sensitive Land/Flood Liable Land Classifications which 
currently burden the site are obsolete;  

d) Liaison with Council Officers, relevant sub-consultants and a review of 
Council’s strategic planning policies (inclusive of Local Environmental 
Studies and Council’s 2007 Draft Issues Paper) and whether the proposed 
rezoning for urban purposes will be consistent with these provisions; and  

e) The suitability of the site for the proposed rezoning having regard to matters 
for consideration pursuant to Section 79C and Section 117 of the 
Environmental Planning and Assessment Act 1979; 
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2.3 Background 
Wakool Shire Council (WSC) is undertaking a review of its Local Environmental Plan 
(LEP) to ensure consistency with the NSW Department of Planning Standard LEP 
Template and will undertake formatting amendments (inclusive of new “R” zone 
references for residential zones) to coincide with this review. In doing so, we note that 
Collie Pty Ltd (formerly Ratio Consultants Pty Ltd) has been engaged by Council to 
provide town planning assistance in this regard. 

The following background information is relevant to the rezoning of Lot 1 and 2 DP 
1108605 Murray Downs Drive, Murray Downs: 

18 September 1992 

• Wakool Local Environmental plan 1992 gazetted; 

19 October 1992 

• Wakool Shire Council Development Control Plan No. 2 – Murray Downs 
Development Area approved by Council, later becoming effective on 6 
November 1992; 

27 June 1996 

• Deposited Plan 859813 registered indicating that the Murray Downs 
Homestead originally comprised Lot 15 in DP 859813, containing an area 
of 61.43 hectares. This allotment was located within the 1(a) General Rural 
zone under WLEP 1992 and includes the subject site which has since 
been subdivided; 

10 November 2000 

• The Heritage Office advised Council that: 

“The Heritage Council has considered the heritage significance of Murray 
Downs Homestead and its precinct and has resolved, on 17 October 2000, 
to recommend to the Minister that the homestead and its precinct be listed 
on the State Heritage Register. 

The precinct is described as proposed Lot 2 in the subdivision plan 
attached, prepared by Freeman & Freeman, surveyors.” 

The proposed plan of subdivision, as referred to above, comprised 
resubdivision of Lot 15 DP 859813 into two allotments, namely, Lot 1 
comprising 19.93 hectares, being the southern-most and vacant portion of 
the site, and Lot 2 comprising 41.43 hectares, being the northern portion of 
the site containing the historic homestead and outbuildings. Lot 2 is the 
precinct described as having heritage significance, which is the subject of 
State Heritage Listing No. 1438. 

Consequently, the subject site is no longer part of the Murray Downs 
heritage precinct. 

13 December 2000 

• Council resolved to undertake an amendment to the Wakool LEP 1992 
(Draft Amendment No. 6 – Rezoning of Land at Murray Downs for 
Residential Purposes) to allow residential developments within the Murray 
Downs development area to be considered in areas previously not 
considered in Council’s strategic plan and development control plan for the 
area.  
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The amendment proposed was to introduce a 2(v) Village or Urban zone 
over the area proposed for future residential, tourist and commercial 
development. The then Department of Planning advised Council that prior 
to the issue of a Section 65 Certificate to place the draft amendments on 
public exhibition, a review of the original Local Environmental Study was 
required.  

Council obtained quotations for the review of the LES on the basis that the 
costs would be shared amongst property owners. Habitat Planning was 
engaged with both Wariat Nominees and Murray Downs Pastoral 
Company proportionately contributing financially to the cost of the review 
on the basis of the land area owned by each company.  

18 April 2001 

• Development Consent No. 28/01 for subdivision of Lot 15 into Lot 1 and 2 
issued by Wakool Shire Council; 

April 2002 

• Local Environmental Study review of Murray Downs completed by Habitat 
Planning.  

The review study, in part, referred to the heritage precinct of the Murray 
Downs Homestead and the need for its preservation. The review of the 
LES confirmed development constraints identified in the original LES, 
which are addressed in Section 6 of this report. 

It is imperative to note that the site, the subject of this report, is no longer 
part of the Murray Downs Homestead heritage precinct and is above the 1 
in 100 year flood level of RL 68.5 AHD. 

29 May 2003 

• DFP attend meeting in Deniliquin with Council Officers and Council’s sub-
consultants to discuss a range of issues including matters relating to the 
rezoning of the subject site. 

22 October 2003 

• DFP attend on-site conference with Council Officers and discuss status of 
rezoning proposals for the Murray Downs area. Council acknowledges that 
the subject site would be included as part of the proposed residential area 
with Council’s mapping to be amended accordingly as part of a broader 
review of its policies. 

28 October 2003 

• DFP submit a rezoning request to Wakool Shire Council for the subject site 
(then known as Lot 1 in DP 1067731 prior to subdivision) from the 1(a) 
General Rural Zone to the 2(v) Village or Urban zone. 

Council opted to include the subject site as part of its shire wide LEP 
review, thereby resulting in delays which have been to the detriment of 
Wariat Nominees’ development opportunities. This is particularly so as in 
our view, Council could have resolved to include the subject site in Clause 
37(1) of WLEP 1992 (which describes the lands to which Clause 37 
applies), by adding the subject site in the description. 

Council would then only have needed to amend DCP 2 to show the subject 
site as Residential land to enable development of the subject site by 
Wariat Nominees. 
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13 November 2003 

• Development Consent No. 19/03 granted by Wakool Shire Council for 
laser levelling work inclusive of irrigation layout and pump and pipe work 
installation. This consent has been commenced and all works have been 
completed such that all of Lot 1 is now flood-free and above RL 68.5 AHD. 

13 November 2003 

• Development Consent No. 95/01 granted by Wakool Shire Council for an 
18 room Motel on approximately 2.493 hectares of land comprising Part 
Lot 1 DP 1067731 with a 10-metre right of way to the Murray River. This 
consent is not due to expire until 15 November 2008. 

26 May 2004 

• Deposited Plan No. 1067731 registered with the Land Titles Office 
indicating the subject site as Lot 1 with the remaining Lot 2 comprising the 
Murray Downs Homestead and heritage precinct; 

30 September 2004 

• Minister for Urban Affairs and Planning issues a statement advising 
Wakool Shire Council of a new comprehensive reform for Planning in 
NSW, in particular a review of formats for LEP’s and DCP’s. This reform 
further delays Council’s comprehensive review of WLEP 1992. 

20 October 2004 

• DFP attend further on-site meeting with Council Officers regarding the 
rezoning of the subject site and other development issues. 

21 October 2004  

• DFP submit request to Wakool Shire Council to amend DCP 2 as it applies 
to Lot 1 in DP 1067731 from Historic Precinct to Residential. DFP 
reiterates that such area (comprising the subject site) was excluded from 
the heritage precinct area identified by the NSW Heritage Office and as 
such, the historic precinct only applies to the homestead lot, being Lot 2. 

28 October 2004 

• DFP writes to Council to acknowledge that Lot 1 in DP 1067731 could be 
developed for aged care residential dwellings pursuant to the then SEPP 5 
as the Environmentally Sensitive Land/Flood Liable Land classifications 
were obsolete due to the land being flood free and the site adjoined land 
that could be developed for urban purposes pursuant to Clause 37 of 
WLEP 1992. 

13 December 2004 

• DFP prepare submission to Murray Downs Land Use Planning Workshop 
requesting consideration of the subject site to be rezoned for residential 
purposes. 

16 February 2005 

• Wakool Shire Council Meeting held for Councillors to consider report on 
rezoning of Murray Downs. 

4 April 2005 

• DFP writes to Wakool Shire Council confirming verbal advice received 
from Council Officers that Lot 1 in DP 1067731 forms part of the area to be 
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considered for rezoning and, further, the “environmentally sensitive land” 
classification would be removed from Lot 1 subject to the land being flood 
free and it being rezoned;  

19 April 2005 

• Subdivision Certificate No. 13/04 issued by Wakool Shire Council for 
subdivision of Lot 1 DP 1067731 into two lots. Lot 1 comprises the 
approved Motel site (currently vacant) with Lot 2 comprising the remainder 
of the vacant land. 

24 October 2006 

• Wakool Shire Council advises DFP of Council’s intentions to adopt the 
NSW Department of Planning’s advice and include the Murray Downs 
rezoning as part of the Shire wide LEP review and utilise Melbourne 
company, Ratio Consultants (now known as Collie Pty Ltd) to provide town 
planning assistance. 

23 February 2007 

• Deposited Plan 1108605 registered with the Land Titles Office indicating 
the subject site as Lot 1 and 2 DP 1108605. The adjoining homestead and 
heritage precinct retains its folio identifier as Lot 2 DP 1067731 and is not 
part of the subject site. 

11 October 2007 

• DFP attend Murray Downs Planning Workshop Meeting and accept an 
invitation from Wakool Shire Council to submit information on behalf of 
Wariat Nominees concerning future zoning of the subject site within 
Murray Downs. 

14 December 2007 

• WSC advises DFP that a response from the Wamba Wamba Local 
Aboriginal Council (to confirm the absence of any significant Aboriginal 
Cultural Heritage in the Murray Downs locality) remains outstanding. 

24 January 2008 

• DFP prepare a town planning submission on behalf of Wariat Nominees 
reaffirming our opinion that the subject site should be included in the 2(v) 
Village or Urban zone under WLEP 1992 as part of Council’s shire wide 
LEP review with removal of the obsolete Environmentally Sensitive 
Land/Flood Liable Land classifications. 

2.4 Material Relied Upon 
The following information has been relied upon for the purposes of this report: 

• Site inspections of the subject site and surrounding Murray Downs locality 
on 22 October 2003 and 11 October 2007; 

• Information provided to land owners (and their representatives) at Wakool 
Shire Council’s Planning Workshop Meeting on 11 October 2007; 

• Wakool Shire Council Draft Issues Paper prepared by Ratio Consultants 
dated March 2007. 

In addition, liaison with the following personnel in relation to the rezoning of the subject site 
at Murray Downs has occurred prior to completion of this report. 
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 Chris Chapman Manager, Planning and Environment and Acting 
General Manager, Wakool Shire Council   

 Sarah Wain Environmental Officer, Wakool Shire Council 

 Jeff Wolinski Collie Pty Ltd – consultants engaged by Wakool Shire 
Council 

 Liz Mackevicius Collie Pty Ltd – consultants engaged by Wakool Shire 
Council 

 Phillip Gall  (Former) Director of Environmental Services, Wakool 
Shire Council 

 Mark Williams (Former) Manager, Health & Building Services 

 David Mitchell  (Former) Director of Environmental Services 

 Craig C Moffatt (Former) General Manager, Wakool Shire Council 

 Geoff Barker Senior Health & Building Surveyor, Wakool Shire 
Council 

 Geoff Smith (Former) Acting Manager & Consultant Wakool Shire 
Council 

 Bill Warne (Former) Acting General Manager, Wakool Shire 
Council 

 Kevin Kropinyeri (Former) Chairman, Wamba Wamba Local Aboriginal 
Land Council 

 Catherine Wright Co-ordinator, NSW Aboriginal Land Council Southern 
Zone Office 

 Bernie Noonan Planright, Civil Engineers, Irrigation Designers and 
Licensed Surveyors 

 Brian Mitsch Consultant Town Planner/Surveyor acting on behalf 
of Wakool Shire Council 

 Warwick Horsfall Habitat Planning – consultants engaged by Wakool 
Shire Council 

 Rob Merritt Price Merrett Consulting Pty Ltd 

 M, J and D Lewis Wariat Nominees 

2.5 Assumptions 
DFP has assumed that: 

• Demand for public amenities and services generated by new residential 
development is able to be addressed through Section 94 of the 
Environmental Planning and Assessment Act 1979; 

• Murray Downs Homestead on Lot 2 DP 1067731 (which adjoins but is not 
part of the subject site) will be maintained as an item of Heritage 
Significance in Schedule 1 of WLEP 1992 to reflect the State Heritage 
Significance listing of the homestead and its surrounds, in a consistent 
format with the NSW Standard LEP Template; and 

• All matters associated with Land and Environment Court Orders have 
been resolved. 
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3 Context 

3.1 Subject Site 
An aerial view of the subject site is provided in Illustration 1. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Illustration 1 – Subject Site 

The subject site has the following characteristics: 

a) Located within Wakool Shire LGA; 

b) Legally identified as: 

- Lot 1 and 2  within Deposited Plan (DP) 1108605, registered 
23 February 2007 

- Parish of Yellymong / County of Wakool; 

c) Single ownership by Wariat Nominees; 

d) Area: 

- Lot 1 DP 1108605: 2.49ha 

- Lot 2 DP 1108605:  17.44ha 

- Total site area: 19.93ha; 

e) Located on the northern side of the Murray River with direct river frontage; 

f) 377 metre total road frontage to Murray Downs Drive;  

g) Adjoins Lot 2 DP 1067731 which has an area of 41.497ha and contains the 
State Heritage Listed Murray Downs Homestead and heritage precinct; 

h) Adjoins Lot 14 DP 859813 which is the subject of DA No. 53/07 for 
Subdivision into 16 residential lots (pending determination by Wakool Shire 
Council);  
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i) Adjoins existing low density residential development on the Murray River in 
Kidman Reid Drive, Murray Downs;  

j) Located opposite Lot 60 DP 813520 in Murray Downs Drive which has 
been the focus of a 2(v) Village or Urban zone pursuant to Draft 
Amendment to Wakool Local Environmental Plan 1992; 

k) Vacant land (previously used for agriculture) which contains a gentle fall 
from Murray Downs Drive to the Murray River and a large dam constructed 
in the middle of the site; 

l) Flood free (i.e. above RL 68.5 AHD as defined by DLWC) and generally 
cleared of vegetation with the exception of a few central shade trees; and 

m) Contains minimal environmental site constraints although a riparian 
corridor exists along the Murray River which contains river gums and a 
flood levy bank. 

Illustration 2 is an extract from Deposited Plan 1108605 which was registered on 
23 February 2007. 

 

Illustration 2 – Deposited Plan 1108605 Extract 

3.2 Murray Downs Locality 
The location of the subject site within the Murray Downs locality is shown in Illustrations 
3, 4 and 5. 
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Illustration 3 - Subject Site and Wakool Shire – State Context 

 

Illustration 4 - Subject Site and Murray Downs – Regional Context 
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Illustration 5 - Subject Site and Adjoining Murray River – Local Context 

The Murray Downs locality is characterised by predominantly interspersed low density 
residential development, a golf course and associated resort facilities and surrounding 
rural/agricultural land, north of the Murray River with good access to nearby Swan Hill. 

The Murray River is a geographical constraint, which acts as a natural buffer between 
future urban development on the subject site and existing agricultural pursuits to the 
south. Surrounding development within the Murray Downs locality to the south east of the 
subject site comprises in part residential development. To the north west, the Murray 
Downs Homestead and heritage precinct are screened mostly by existing vegetation. To 
the east, rural agricultural pursuits are prominent whilst to the south, the Murray River and 
associated riparian band of river gums exists. 

4 Proposal 

4.1 Murray Downs Rezoning 
In December 2000, Council resolved to amend Wakool LEP 1992 to allow residential 
developments within the Murray Downs development area to be constructed in areas 
previously not considered in the strategic and development control plan for the area. 
Amendments include the introduction of a 2(v) Village or Urban zone over the area 
proposed for future residential, tourist and commercial development.  

In the past, the subject site has been largely omitted from urban development areas 
(Clause 37 of WLEP 1992) due to an overly broad classification of the heritage precinct 
associated with Murray Downs Homestead which is an item of State Heritage significance. 
During the process of State Heritage Listing, the extent of the heritage precinct was 
clarified and adopted by the NSW Heritage Council. Subsequent subdivisions have 
allowed the subject site to be independent of the adjoining heritage item and the 
surrounding heritage precinct contained within Lot 2 DP 1067731. 

The subject site is also burdened by an Environmentally Sensitive Land classification, 
which related to flood risk. The subject site is also classified as Flood Liable Land. 
Following subsequent development approvals from Council, the subject site now contains 
levels at or above RL 68.5 AHD and is therefore flood free.  Accordingly, the 
Environmentally Sensitive/Flood Liable Land classifications are now obsolete and able to 
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be removed from the subject site by Council. The removal of these classifications is 
associated with the rezoning process as they are shown on Council’s LEP map. 

The existing and proposed urban areas within close proximity of the subject site are 
shown in Illustration 6. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Illustration 6 - Existing and Proposed Urban Areas 

DFP recommends that Lot 1 and 2 DP 1108605 be rezoned from 1(a) General Rural to 
2(v) Village or Urban under Wakool Local Environmental Plan 1992 to permit urban (i.e. 
residential) development with subsequent removal of the Environmentally Sensitive/Flood 
Liable Land Classifications that are now obsolete on this site. Moreover, it is anticipated 
that as part of the NSW Standard LEP Template, alternative formatting will apply to the 
new LEP, resulting in an “R” classification to residential land within Wakool Shire as 
indicatively shown in Illustration 7.  
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Illustration 7 - Proposed Rezoning 

5 Environmental Planning Controls 

5.1 Wakool Local Environmental Plan 1992 
The subject site is located within the 1(a) General Rural Zone under Wakool Local 
Environmental Plan 1992 (WLEP 1992) as noted in Illustration 8.  
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Illustration 8 – WLEP 1992 Zoning Extract 

Illustration 8 indicates the Environmentally Sensitive Land classification (shown by 
horizontal cross-hatched lines adjoining the Murray River) and Flood Liable Land 
classification (shown by diagonally cross-hatched lines adjoining the Murray River) which 
affect the subject site but are now obsolete. 

The objectives and permissible uses contained within the 1(a) General Rural Zone and 
2(v) Village or Urban Zone are described in Section 5.1.1 and 5.1.2 respectively. 

Section 5.1.3 addresses the relevant clauses within WLEP 1992. 

5.1.1 1(a) General Rural Zone 
The objective of the 1(a) General Rural Zone is to “to promote the proper management 
and utilisation of resources by:  

(a) protecting, enhancing and conserving:  

(i)  agricultural land in a manner which sustains its efficient 
and effective agricultural production potential, 

(ii)  soil stability by controlling and locating development in 
accordance with soil capability, 
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(iii)  forests of existing and potential commercial value for 
timber production and of other value, 

(iv)  valuable deposits of minerals, coal, petroleum and 
extractive materials by controlling the location of 
development for other purposes in order to ensure the 
efficient extraction of those deposits, 

(v)  trees and other vegetation in environmentally sensitive 
areas where the conservation of the vegetation is 
significant to scenic amenity, recreation or wildlife habitat 
or is likely to control land degradation, 

(vi)  water resources for use in the public interest, 

(vii)  areas of significance for nature conservation, including 
areas with rare plants, wetlands and significant habitat, and 

(viii)  places and buildings of archaeological or heritage 
significance, including the protection of aboriginal relics 
and places, 

(b)  preventing the unjustified development of prime crop and pasture land for 
purposes other than agriculture, 

(c)  facilitating farm adjustments, 

(d)  minimising the cost to the community of:  

(i)  fragmented and isolated development of rural land, and 

(ii)  providing, extending and maintaining public amenities and 
services, and 

(e)  providing land for future urban development, for rural residential 
development and for development for other non-agricultural purposes, in 
accordance with the need for that development.” 

The following uses are permitted without consent in the 1(a) General Rural Zone: 

• agriculture (other than ancillary dwellings, animal boarding and training 
establishments, intensive livestock keeping establishments and sandhill 
vegetation clearing); and 

• forestry (other than ancillary dwellings and pine plantations). 

Any purpose (other than a purpose permitted without consent or a purpose which is 
prohibited), is permitted with consent in the 1(a) General Rural Zone. 

The following uses are prohibited in the 1(a) General Rural Zone: 

• integrated housing development; 

• motor showrooms; 

• residential flat buildings; 

• shops (other than general stores not exceeding 200 square metres in gross floor 
area); and 

• villa units. 

The 1(a) General Rural Zone is currently restrictive but the zone objectives (together with 
Clause 37 of WLEP 1992) do recognise the potential for economic and orderly urban 
development to be achieved. 
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5.1.2 2(v) Village or Urban Zone 
The objective of the 2(v) Village or Urban zone is “to promote development in existing 
towns and villages in a manner which is compatible with their urban function”. 

No uses are permitted without consent in the 2(v) Village or Urban zone: 

Any purpose (other than a purpose which is prohibited), is permitted with consent in the 
2(v) Village or Urban zone. 

The following uses are prohibited in the 2(v) Village or Urban zone: 

• extractive industries; 

• integrated housing development; 

• intensive livestock keeping establishments; 

• mines; 

• offensive and hazardous industries. 

The 2(v) Village or Urban zone permits inter alia low density detached dwellings and 
associated subdivision (with consent) similar to that currently permitted in the 1(a) General 
Rural Zone by Clause 37 on land adjoining the subject site. Therefore, in the opinion of 
DFP, the 2(v) Village or Urban zone would be a suitable zone for the subject site and 
much of the Murray Downs locality. 

Notwithstanding, in our view, the land use table for the 2(v) Village or Urban zone should 
be amended to allow “integrated housing development” as a use permissible with consent 
in which to provide for a broader range of housing options. 

5.1.3 Relevant Clauses 
Clause 37 of WLEP 1992 pertains to Murray Downs development as follows: 

(1) This clause applies to land near Swan Hill, being Portions 13, 14, 15, 26, 27, 
28, and 39, and that Part of Portions 59 and 63 west of the prolongation of 
the eastern boundary of Portion 26, Parish of Yellymong, County of Wakool. 

(2) Notwithstanding any other provision of this plan, development may be 
carried out on land to which this clause applies, subject to subclause (3), 
with the consent of the Council, for any purpose except bulk stores, car 
repair stations, junk yards, liquid fuel depots, motor showrooms, industries, 
mines, roadside stalls, timber yards and warehouses. 

(3) Development may be carried out on land to which this clause applies 
without the consent of the Council for the purposes of agriculture (other than 
agriculture within 20 metres of the bank of the Murray River). 

(4) For the purpose of subclause (3), agriculture does not include the erection 
of a dwelling-house or subdivision. 

(5) The Council shall not consent to development on land to which this clause 
applies unless it has made an assessment of:  

(a)  the extent to which the carrying out of the development would 
affect the historic, scientific, cultural, social, archaeological, 
architectural, natural or aesthetic significance of any part of the 
land that is environmentally sensitive land, and 

(b)  the degree to which the development:  

(i)  exhibits a high architectural standard, 

(ii)  is sympathetic to the existing landscape features, and 
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(iii)  maintains an attractive view from the Murray River. 

(6) The Council shall not consent to the erection of a building, other than a 
building to be used for caravan park amenities, on land to which this clause 
applies below the Australian Height Datum of 69 metres above sea level:  

(a)  unless the land is protected by a levee bank constructed to the 
requirements of the Department of Water Resources and the 
floor level of the proposed building is constructed to a level not 
less than the Australian Height Datum of 69 metres above sea 
level, or 

(b)  if in the opinion of the Council, the carrying out of the 
development would be likely to significantly increase:  

(i)  the area of the land to be protected by a levee bank, and 

(ii)  public expenditure on flood mitigation measures. 

(7) The Council, before determining any application required by this clause for 
consent to carry out a subdivision or the development of land for the 
purpose of tourist facilities, shall consult with the Council of the City of Swan 
Hill and shall take into consideration any representations made by that 
Council in relation to the proposed development. 

(8) The Council shall not consent to the carrying out of any development on 
land to which this clause applies unless and until arrangements satisfactory 
to the Council of the City of Swan Hill have been made for the provision to 
such land of services of water and sewerage (where such services are 
provided by that Council). 

(9) A person shall not erect a building on land to which this clause applies 
between the banks of the Murray River and the foreshore building line 
shown by a broken black line on the map and marked “foreshore building 
line”, except for a building which, in the opinion of the Council:  

(a)  is ancillary to development for the purposes of a tourist facility 
(other than holiday accommodation, caravan park, holiday 
cabins, hotel or motel), or 

(b)  is for the purposes of fisheries, irrigation works including the 
pumping and treatment of water for private domestic 
consumption), marina, utility installation or the servicing of 
vessels or sea planes. 

The subject site formerly comprised part of Portion 29 and a small part of Portion 
28. However, apart from a small triangular section, Lots 1 and 2 are outside the 
provisions of Clause 37 as shown in Illustration 9. 
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Illustration 9 – Clause 37 of WLEP 1992 and Relationship with DCP No. 2 

Under Clause 10(1)(g) of Wakool LEP 1992, an assessment of a proposal’s impact on 
riparian lands is required and it is likely that any application within or near the foreshore of 
the Murray River would be Integrated Development as defined under the EP&A Act 1979. 

Schedule 1 of WLEP 1992 identifies the following applicable heritage items to which 
Clauses 5(1) and 26 apply: 

• Murray Downs Homestead and Outbuildings; and 

• Murray Downs Homestead and environs, being that Part of Portions 13, 14, 
15 and 28, Parish of Yellymong, County of Wakool, shown as 
environmentally sensitive land on the map. 

In addition, Clause 27 pertains to development in the vicinity of heritage items as follows: 

The Council shall not grant consent to an application to carry out 
development on land in the vicinity of a heritage item unless the Council has 
made an assessment of the effect which the carrying out of that 
development will have on the heritage significance of the item and its 
setting. 

Future development of the subject site for residential purposes is unlikely to result in any 
adverse effect on the heritage significance of Murray Downs Homestead or the foreshore 
of the Murray River. As noted previously in this report, the heritage precinct associated 
with the Murray Downs Homestead is contained entirely within Lot 2 DP 1067731. 

Clause 23 of WLEP 1992 pertains to Environmentally Sensitive Land. As noted previously 
in this report, this classification is no longer applicable to the subject site. Likewise, Clause 
24 of WLEP 1992 pertains to Flood Liable Land. This classification is also no longer 
applicable to the subject site. 
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Clause 32 of WLEP 1992 pertains to Development along Rivers and includes the 
requirement for consent to be obtained from Council for certain types of development 
within close proximity to the Murray River on non-urban land. 

5.2 Regional Environmental Plans 

5.2.1 Murray Regional Environmental Plan No. 2 – Riverine Land 
Murray Regional Environmental Plan No. 2 – Riverine Land (REP No.2) was gazetted on 
31 March 1994 to conserve and enhance the riverine environment of the River Murray for 
the benefit of all users and applies to riverine land of the River Murray within Wakool LGA. 

The objectives of REP No. 2 are: 

(a) to ensure that appropriate consideration is given to development with the 
potential to adversely affect the riverine environment of the River Murray, 
and 

(b) to establish a consistent and co-ordinated approach to environmental 
planning and assessment along the River Murray, and 

(c) to conserve and promote the better management of the natural and cultural 
heritage values of the riverine environment of the River Murray. 

The general planning principles that apply during preparation of an LEP as prescribed by 
REP No. 2 include: 

(a)  the aims, objectives and planning principles of this plan, 

(b)  any relevant River Management Plan, 

(c)  any likely effect of the proposed plan or development on adjacent and 
downstream local government areas, 

(d)  the cumulative impact of the proposed development on the River Murray. 

The proposed rezoning of Lot 1 and 2 DP 1108605 for inclusion in the 2(v) Village or 
Urban Zone will be consistent with the objectives of REP No. 2 and will not conflict with 
above general planning principles. 

5.3 State Environmental Planning Policies 

5.3.1 SEPP (Housing for Seniors or People with a Disability) 2004 
SEPP (Housing for Seniors or People with a Disability) 2004 was recently amended by the 
Department of Planning to include the introduction of a site compatibility test to enable the 
moratorium on SEPP Seniors Living Developments which has effected rural lots since 
December 2005, to be lifted. 

The amended SEPP excludes certain areas affected by bushfire from seniors living 
housing but includes provision for seniors living developments on State heritage 
significant sites together with registered club sites. The subject site is not within a bushfire 
hazard map area. 

The subject site is above the 1:100 year flood level and adjoins existing land within Clause 
37 of the LEP which permits development for urban purposes. However, we understand 
that the only constraint in proceeding with an aged persons’ housing development on this 
allotment is the classification of the site as Environmentally Sensitive/Flood Liable Land. 
These classifications are now obsolete as the subject site is above RL 68.5 AHD and is 
not adversely affected by a 1 in 100 year average recurrence interval storm event. 
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Council’s correspondence dated 22 October 2004 advises that in respect to aged care 
accommodation on the subject site, it would be necessary to apply for DCP 2 to be 
amended. DFP submitted a formal application to Council on 21 October 2004 to amend 
DCP 2 as it applies to Lot 1 to enable residential purposes. Notwithstanding, in our 
opinion, DCP No. 2 does not need amending (as advised) to permit aged care 
accommodation on Lot 1, as the land is subject to SEPP (Housing for Seniors or People 
with a Disability) 2004, which overrides the provision of any DCP. 

Accordingly, in our view, the subject site already contains the potential to support 
residential development in the form of aged care dwellings subject to removal of the 
Environmentally Sensitive/Flood Liable Land classifications, which are now obsolete. 

5.3.2 State Environmental Planning Policy No. 55 – Remediation of Land 
There is no evidence of contamination on the subject site and therefore, remediation is not 
required under State Environmental Planning Policy No. 55 – Remediation of Land. 

5.4 Wakool Shire Council Development Control Plan No. 2 – Murray Downs 
Development Area 
DCP No. 2 applies to the 1(a) General Rural Zone under WLEP 1992 including the subject 
site. 

The aims and objectives of DCP No. 2 ensure that development approved under the 
provisions of WLEP 1992 is carried out in such a way that: 

(a) The objectives of the Local Environmental Plan are achieved; 

(b) The environment of the Historic Precinct and of the Murray River bank is 
protected and preserved; 

(c) The environment of the area proposed for the Country Club, tourist facilities and 
residential purposes and enhanced; 

(d) Public access to the Murray River and its bank is facilitated; 

(e) The water quality of the river is protected; 

(f) A high standard of public utility services is provided; 

(g) The various proposed developments are designed in such a way that they 
compliment one another; 

(h) The expansion of the tourist industry in the region is encouraged; 

(i) The development is complementary rather than competitive with that of the City 
of Swan Hill; 

(j) The productive capacity of agriculture is protected; and 

(k) No unreasonable burden is imposed upon the financial and other resources of 
Council. 

DCP No. 2 includes the entire Murray Downs Homestead site as an historic precinct as 
shown in Illustration 10. 
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Illustration 10 - DCP No. 2 Precincts  

As noted previously in this report, the overly broad classification of the heritage precinct 
associated with Murray Downs Homestead was clarified during the process of State 
Heritage Listing. As such, the extent of the heritage precinct was adopted by the NSW 
Heritage Council as being entirely contained within Lot 2 DP 1067731 and not the whole 
of Lot 15 DP 859813 as originally recognised by DCP No. 2.  

Lands immediately to the southeast of the subject site and extending generally along the 
Murray River are identified for tourist, residential and country club purposes as noted in 
Illustration 11. Much of this area has been developed for these purposes already and 
indeed, there are applications pending for further development. 
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Illustration 11 – DCP No. 2 –Land Use Map 

DCP 2 depicts a wide range of urban land uses in the area to which Clause 37 of 
WLEP 1992 applies but also including Portion 29 adjoining to the west, which 
comprises the subject site (Lot 1 and 2 DP 1108605) and Murray Downs 
Homestead on Lot 2 DP 1067731. Land uses include residential, future residential, 
schools, public uses, neighbourhood centres, country club, historic precinct, tourist 
facilities, public reserve, roads, public rights of way and deferred areas.  

Lot 2 DP 1108605 (part of the subject site), partly (albeit marginally) falls within the 
provisions of Clause 37 of WLEP 1992, which permits a wide range of urban land uses. 
Furthermore, this lot adjoins land shown as ‘residential, future residential or deferred 
areas’. 

5.5 Section 117(2) Directions 
In our opinion, any future rezoning of the subject site would need to address the Minister’s 
S.117(2) Directions which were amended on 14 June 2007. Our assessment of the 
rezoning on the subject site within the Murray Downs locality, having regard to the 
applicable S.117(2) Directions is provided in Table 1. 

Table 1 - Section 117(2) Directions 

DIRECTION 
NO. 

DESCRIPTION COMMENT 

1 Employment and Resources 

1.1 Business and Industrial Zones 

An objective of Direction 1.1 is to 
protect employment land in 
Business and Industrial zones. 
Accordingly, a Draft LEP shall retain 
the areas and locations of existing 

 

Not applicable. 
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DIRECTION 
NO. 

DESCRIPTION COMMENT 

Business and Industrial zones and 
not reduce the total potential floor 
space area for industrial uses in 
Industrial zones. 

1.2 Rural Zones 

Draft LEP’s shall not rezone land 
from a Rural zone to a Residential, 
Business, Industrial, Village or 
Tourist zone, in which to protect the 
agricultural production value of rural 
land. 

 

The subject site does not contain 
prime crop or pasture lands. It is 
noted that the agricultural production 
value of rural land contained within 
the subject site would not necessarily 
prevent the Director-General of DoP 
from considering an amendment to 
the 1(a) General Rural Zone. 

No objection has been received from 
NSW Agriculture with respect to the 
rezoning of lands within the Murray 
Downs Locality. 

1.3 Mining, Petroleum, Production 
and Extractive Industries 

Not applicable. 

1.4 Oyster Aquaculture Not applicable. 

2 Environment and Heritage 

2.1 Environmental Protection Zones 

Draft LEP’s shall include provisions 
that facilitate the protection and 
conservation of environmentally 
sensitive areas. 

 

Environmentally Sensitive Land 
classification shown on WLEP 1992 
zoning map is obsolete as the subject 
site is above RL 68.5 AHD and is 
therefore, flood free.  

Minimal impact on Murray River 
foreshore. 

Council’s Mayor has met with 
previous Ministers regarding the 
setback to the river but it is noted that 
no setback to the river applies to land 
zoned for village development. 

 

2.2 Coastal Protection 

Draft LEP’s shall include provisions 
that give effect to and are consistent 
with NSW Coastal Policies, Design 
Guidelines and Legislation. 

 

Not applicable. 

2.3 Heritage Conservation 

Draft LEP’s to contain provisions to 
facilitate the conservation of heritage 
significance associated with a site. 

 

Heritage Item and associated precinct 
(Murray Downs Homestead) on Lot 2 
DP 1067731 (adjoining) is unlikely to 
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DIRECTION 
NO. 

DESCRIPTION COMMENT 

be adversely affected by proposed 
rezoning of the subject site. 

2.4 Recreation Vehicle Areas Not applicable. 

3 Housing, Infrastructure and Urban Development 

3.1 Residential Zones 

Draft LEP’s to broaden the choice of 
housing, increase the efficiency of 
existing infrastructure and services, 
be appropriately designed and 
reduce the consumption of land for 
housing and associated urban 
development on the urban fringe. 

Draft LEP’s shall also contain 
requirements that residential 
development is not permitted until 
the land is adequately serviced and 
shall not contain provisions which 
will reduce the permissible 
residential density of land. 

 

The proposed rezoning is able to be 
consistent with this Direction and will 
result in orderly and economic 
development. 

Each lot will be adequately serviced 
and the proposed rezoning will assist 
with creating additional variety and 
housing choice. 

 

 

3.2 Caravan Parks and Manufactured 
Home Estates 

Not applicable. 

3.3 Home Occupations Not applicable. 

3.4 Integrating Land Use and 
Transport 

Draft LEP’s shall locate zones for 
urban purposes and include 
provisions that give effect to and are 
consistent with the aims, objectives 
and principles of: 

(a) Improving transport choice – 
Guidelines for Planning & 
Development (DUAP) 2001; 
and 

(b) The Right Place for Business 
& Services – Planning Policy 
(DUAP) 2001. 

 

 
Noted. 

3.5 Development Near Licensed 
Aerodromes 

Draft LEP’s shall not rezone land for 
residential purposes, nor increase 
residential densities in areas where 
the ANEF as from time to time 
advised by that Department of the 
Commonwealth exceeds 25.  

A Draft LEP that rezones land for 

 

 
Nearest licensed aerodrome (Swan 
Hill) is located a significant distance 
from the subject site and therefore, 
rezoning within the Murray Downs 
locality is unlikely to breach ANEF 
standards.  
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DIRECTION 
NO. 

DESCRIPTION COMMENT 

residential purposes, or to increase 
residential areas in areas where the 
ANEF is between 20 and 25 shall 
include a provision to ensure that 
development meets AS 2021 
regarding interior noise levels. 

 

4 Hazard and Risk 

4.1 Acid Sulfate Soils 

Draft LEP’s to avoid significant 
adverse environment impacts from 
the use of land which has a 
probability of containing acid sulfate 
soils. 

 

Not applicable. 

 

 

4.2 Mine Subsidence and Unstable 
Land 

Not applicable. 

4.3 Flood Prone Land 

Draft LEP’s to ensure that 
development on flood prone land is 
consistent with the NSW 
Government’s Flood Prone Land 
Policy and the principles of the 
Floodplain Development Manual 
2005 and to ensure that an LEP on 
flood prone land is commensurate 
with flood hazard provisions and 
includes consideration of the 
potential flood impacts both on and 
off the subject land. 

 

Subject site adjoins Murray River but 
is above RL 68.5 AHD and is 
therefore, flood free, having regard to 
standards adopted by DLWC and will 
have no adverse flood impacts on or 
off the site. 

4.4 Planning for Bushfire Protection 

Draft LEP’s to protect life, property 
and the environment from bushfire 
hazards by discouraging the 
establishment of incompatible land 
uses in bushfire prone areas and to 
encourage sound management of 
bushfire prone areas. 

Draft LEP’s shall introduce controls 
that avoid placing inappropriate 
developments in hazardous areas. 

 

Not applicable. 

 

5 Regional Planning 

5.1 Implementation of Regional 
Strategies 

Draft LEP’s to be consistent with a 
regional strategy released by the 
Minister for Planning.  

 

 
Draft LEP for Murray Downs is able to 
be consistent with REP No. 2. 
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DIRECTION 
NO. 

DESCRIPTION COMMENT 

5.2 Sydney Drinking Water 
Catchments 

Not applicable. 

5.3 Farmland of State and Regional 
Significance on the NSW Far 
North Coast 

Direction 5.3 applies when a Draft 
LEP affects state significant 
farmland, regionally significant 
farmland or significant non-
contiguous farmland.  

 

 
 
Not applicable. 

5.4 Commercial and Retail 
Development along the Pacific 
Highway, North Coast 

Not applicable. 

5.5 Development in the Vicinity of 
Ellalong, Paxton and Millfield 
(Cessnock LGA) 

Not applicable. 

5.6 Sydney to Canberra Corridor Not applicable. 

5.7 Central Coast Not applicable. 

5.8 Second Sydney Airport (Badgerys 
Creek) 

Not applicable. 

6 Local Plan Making 

6.1 Approval and Referral 
Requirements 

Draft LEP’s to minimise provisions 
which require concurrence, 
consultation or referral of 
development applications to a 
Minister or public authority and to 
avoid identifying development as 
designated development unless it is 
likely to have a significant impact on 
the environment. 

 

 
Noted 

6.2 Reserving Land for Public 
Purposes 

Future DA for subdivision is able to 
provide for public access to the 
Murray River. 

6.3 Site Specific Provisions 

Draft LEP’s to discourage 
unnecessarily restrictive site specific 
planning controls. 

 

Noted.  

 

   

Table 1 indicates that the proposed rezoning on the subject site and Murray Downs 
locality would be consistent with the applicable Section 117 Directions. 
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6 Assessment 
An assessment of each of the potential land use issues associated with the proposed 
rezoning of the subject site in the broader context of Council’s shire wide LEP review and 
the Murray Downs locality is provided below: 

6.1 Flood Risk 
The majority of the subject site is now above RL 68.5 AHD, being the flood level defined 
by DLWC. These levels are confirmed by reference to a plan prepared by Plan Right Civil 
Engineers, Irrigation Designers and Licensed Surveyors dated 19 September 2003 
(submitted to Council on 24 September 2003) and form part of amended details 
associated with DA No. 19/03 which was approved by Council on 13 November, 2003.  

Condition 1 of Development Consent No. 19/03 referred to amended survey details 
submitted on 24 September 2003.  

The above plan shows all land to be graded to RL 68.5 AHD and above. Indeed, all land is 
shown to be graded so that there is a fall to the dam which is central to the site, with the 
minimum levels around the bank being RL 68.5 AHD. All works associated with this 
consent have been completed. 

Accordingly, all of the subject lands can be considered flood-free and given that the 
Environmentally Sensitive Land classification pertained to flooding on the site, this 
encumbrance together with the Flood Liable Land classification is now obsolete and can 
be removed from Council’s LEP zoning map. 

6.2 Potential Loss of Agricultural Land 
The Local Environmental Study (LES) review for Murray Downs prepared by Habitat 
Planning in April 2002 supports the continued development of the Murray Downs locality 
for residential, tourism and recreational purposes subject to appropriate controls. In 
addition, the 2(v) Village or Urban zone was identified as the most appropriate zone for 
the Murray Downs locality. 

The NSW Department of Agriculture did not respond to the exhibition of the Local 
Environmental Study, nor did it respond to the exhibition of the proposed motel. On this 
basis, we can only assume that the deletion of a small area of agricultural lands (i.e. less 
than 20 ha) such as that proposed, did not pose any concerns to the NSW Department of 
Agriculture. 

The potential loss of agricultural land proposed is insignificant, having regard to the 
availability of surrounding prime agricultural land that is likely to be more productive and 
located in areas where agriculture would be more economically viable and less likely to 
result in potential land use conflicts with nearby surrounding residential development. 

6.3 Impact on Murray Downs Homestead and Heritage Precinct 
The Murray Downs Homestead and associated heritage precinct has been identified in a 
number of studies and indeed, is contained entirely within the adjoining property at Lot 2 
DP 1067731. The heritage precinct is largely screened by vegetation and studies indicate 
that this precinct will not be compromised by adjoining residential development. The 
relationship between the Murray Downs Homestead and surrounding heritage precinct is 
shown in Illustration 12. 
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Illustration 12 - Relationship between Murray Downs Homestead/Heritage Precinct and Subject Site 

In particular, heritage issues and likely impacts associated with the approved motel 
buildings on the adjoining Murray Downs Homestead have been addressed in a report by 
Freeman Randall, Conservation Architects and Planners dated November 2002. This 
report notes that the site will undergo extensive tree planting consisting of native and 
deciduous trees, (approximately 1,500 in number) and as such will be in keeping with the 
homestead, including the Norway Pines, English Oaks, Pine Oaks, Turkey Oaks, and 
Plane trees.  

As part of the Motel proposal (which comprised both single storey and two storey 
development), trees were proposed to be planted along the 3 sides of the motel site, 
including abutting the Murray Downs historic precinct. From the homestead precinct itself, 
the motel site is well screened by the large Peppercorn trees flanking the southern fence 
to the homestead yard and the view from the homestead yard gate up to the motel is also 
able to be screened. 

All approved buildings are traditional in form with perimeter verandahs and pitched/hipped 
roofs and the materials chosen are muted in tone and intended to merge with the dull 
earthy tones of the historic riverside setting. The approved buildings are scattered along 
the motel access road with adjacent screened parking and because of the modest scale of 
the motel buildings and screen planting, the development is unlikely to be seen from the 
Murray Downs Homestead heritage precinct. 

Freeman Randall are satisfied that the impacts of the proposed motel development (as 
approved on the subject site) on the Murray Downs Homestead heritage precinct will be 
minimal. Consequently, similar treatment and design is able to be incorporated on the 
subject site immediately adjoining the heritage precinct if deemed necessary. 
Furthermore, it is noted that future development on the subject site would require 
development consent from Council and therefore, pursuant to Section 79C of the EP&A 
Act 1979, such matters are able to be appropriately addressed at the DA stage. 
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6.4 Aboriginal Cultural Heritage 
The subject site contains no known examples of Aboriginal Cultural Heritage. 

Council’s correspondence dated 12 December 2007 indicates that the Wamba Wamba 
Local Aboriginal Land Council (LALC) is yet to complete their Cultural Heritage Survey for 
the Murray Downs Development Area (as required by the Department of Environment and 
Conservation) despite Council’s acceptance of the quotation for this task in October 2005.  

We understand that this assessment is pending completion and will confirm that the 
subject site is suitable for residential development due to minimal (if any) affectation on 
aboriginal cultural heritage. 

6.5 Proximity of Development to the Murray River  
The proximity of future development to the Murray River and the subsequent impact on 
water quality and views is usually the subject of consideration under Clause 10(1)(g) of 
Wakool LEP 1992. This Clause requires an assessment of the affect of any development 
on the riparian lands of the river bank if such development site is within 400 metres of the 
said river bank. 

There will be minimal impact on views either from the Murray River due to the vegetated 
riparian band, or from any other area. Furthermore, the site is able to be extensively 
landscaped with trees commonly found within the adjoining Murray Downs heritage 
precinct. 

6.6 Potential Land Use Conflict  
The potential for land use conflict particularly between rural and residential land uses is 
likely to reduce should the subject site be rezoned and included in the 2(v) Village or 
Urban zone. 

Agricultural pursuits adjoining residential development are known to cause a number of 
conflicts including noise, dust, spray drift, pests and the like. The nearest potential source 
of rural conflict to the subject site is located on the opposite side of the Murray River to the 
south. Given the extensive buffer provided by the Murray River, the extent to which the 
subject site will be adversely affected by the rural activities is considered minimal. 

The conclusions of the 2002 Habitat LES review indicate (in part) that: 

• The 2(v) zone is the most appropriate zone for the type of development 
proposed for the subject land; 

• The future development of the land will not affect the heritage significance 
of the Murray Downs Homestead and curtilage; 

• There is no need to include proposed Lot 2 (containing the Murray Downs 
Homestead) within the 2(v) zone; 

• That 68.5 AHD be adopted as the 1 in 100 year flood level for the subject 
land, unless DLWC endorses an alternate level; 

• Only land above the 1 in 100 year flood level should be zoned 2(v). 

• The proposed rezoning will create minimal potential for land use conflicts 
as it adjoins residential development…..Murray River acts as a buffer.  

Consequently, the proposed rezoning of the subject site is unlikely to result in a land use 
conflict between rural and residential land uses in the Murray Downs locality. 
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6.7 Retention and Enhancement of Existing Vegetation 
Agricultural pursuits have resulted in clearing of most vegetation, except for the riparian 
band along the Murray River and a small number of trees which adjoin the existing dam 
central to the site. These trees are able to be retained as part of any future residential 
subdivision. 

Studies by Peter Freeman Pty Ltd, conservation architects and planners, have nominated 
as part of their review of the historic precinct and the proposed motel development, further 
plantings that are considered a benefit to the Murray Downs locality. It is likely that any 
residential development of the subject site would also attract further planting. 

6.8 Infrastructure Capacity 
The Murray Downs Locality is currently serviced with electricity, telephone, reticulated 
water and sewerage services. 

It is understood that Council’s membrane filtration plant for the Murray Downs Area has 
the capacity to service the subject site together with capacity for 100 additional homes and 
the potential to add modules to the plant (to service future residential development) as the 
need arises. 

The plan prepared by Plan Right for laser levelling indicates that all of the subject site 
drains to the central dam and water is to be collected and reused. Consequently, most of 
the existing runoff from the subject site will not reach the Murray River. The disposal of 
stormwater is able to be directed to the road stormwater system and future residential 
development on the subject site is able to be connected to Council’s sewerage services. 

Accordingly, the capacity of utility services is considered to be adequate having regard to 
the small scale of development associated with the subject site. 

6.9 Social and Economic Viability 
The proposed rezoning of the subject site will have minimal impact on the social and 
economic viability of the Murray Downs locality and nearby Swan Hill township. 

Notwithstanding, through the provision of greater housing choice and higher density living 
opportunities within close proximity to existing services and facilities, the rezoning of the 
subject site for residential purposes is likely to provide a social benefit and be 
economically viable for these reasons. 

6.10 Alternative Sites for the Proposed Rezoning 
Having regard to the small scale of the subject site and likely associated future 
development, the subject site will provide for appropriate in-fill residential development 
between Swan Hill and the existing residential area of Murray Downs that is currently 
within the 1(a) General Rural zone yet included within the provisions of Clause 37 of 
WLEP 1992.  

No known alternative sites exist in the Murray Downs locality that are superior to the 
subject site for the purposes of rezoning to address future residential needs. 

6.11 Suitability of the Site for Proposed Rezoning 
The subject site is considered suitable for the proposed rezoning, having regard to matters 
for consideration pursuant to Section 79C and Section 117 of the Environmental Planning 
and Assessment Act 1979 as previously addressed in this report. 
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6.12 Flora/Fauna and Habitat 
No known species of critical or endangered flora and fauna (or associated habitat) exist on 
the subject site. 

6.13 Potential Site Contamination 
There is no evidence of site contamination. 

7 Conclusion and Recommendations 

7.1 Conclusion 
DFP has prepared this town planning submission for Wakool Shire Council’s consideration 
in response to the Murray Downs Planning Workshop meeting held on 11 October 2007 
regarding Council’s future rezoning of Murray Downs as part of its shire wide LEP review. 

In particular, this submission outlines reasons that justify inclusion of land owned by 
Wariat Nominees at Lot 1 and 2 DP 1108605 Murray Downs Drive, Murray Downs (the 
subject site) within the 2(v) Village or Urban zone under Wakool Local Environmental Plan 
1992. 

In the opinion of DFP, the proposed rezoning of the subject site is appropriate within the 
Murray Downs locality and warrants support by both Council and the Department of 
Planning for the following reasons: 

(a) The subject site is no longer part of the Murray Downs Homestead 
heritage precinct which adjoins the site on Lot 2 DP 1067731, as verified 
during the State Heritage listing of the Homestead in 2000 and in the 
Murray Downs Historic Precinct Swan Hill Conservation Management Plan 
prepared by Freeman Randell Conservation Architects and Planners dated 
November 2002; 

(b) The subject site is now flood free, having achieved levels at or above RL 
68.5 AHD following Council’s issue of Development Consent No. 19/03 for 
laser levelling works; 

(c) Further to point (b) above, the Environmentally Sensitive Land/Flood Liable 
Land classifications which currently burden the subject site under WLEP 
1992 are obsolete and are therefore able to be removed; 

(d) The Local Environmental Study (LES) review prepared by Habitat Planning 
Consultants dated April 2002 confirms that land previously known as Lot 1 
DP 1067731 (which now comprises Lot 1 and 2 DP 1108605) is suitable 
for residential purposes; 

(e) Based on our review of past studies, present planning policies and sound 
planning practice, there is no reason for WSC to exclude the subject site 
from rezoning for urban (i.e. residential) purposes; 

(f) The proposed rezoning of Lot 1 and 2 DP 1108605 will: 

i. contribute to the economic and orderly development of 
land within Murray Downs; 

ii. be consistent with the Minister’s S.117 directions; 

iii. be consistent with Wakool Shire Council’s historical 
strategic planning direction; 

iv. create minimal impact on the surrounding built and 
natural environment; 
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v. result in positive social and economic impacts; 

vi. be suitable for the subject site given that it contains 
minimal environmental constraints and already adjoins 
land that can be developed for urban purposes pursuant 
to Clause 37 of WLEP 1992; and 

vii. be in the public interest given that future development will 
provide for a greater variety of housing choice in an 
appropriate location with the potential for improved public 
access to the foreshore of the Murray River. 

7.2 Recommendations 
DFP recommends that Wakool Shire Council: 

1) Rezone Lot 1 and 2 DP 1108605 from 1(a) General Rural to 2(v) Village or 
Urban under Wakool Local Environmental Plan 1992 to permit urban 
development; 

It is noted that, as part of the NSW Standard LEP Template alternative 
formatting will apply to the new instrument, resulting in an “R” classification 
to residential land within Wakool Shire. 

2) Remove the Environmentally Sensitive Land/Flood Liable Land 
classifications from the subject site as it is now flood free, having achieved 
levels at or above RL 68.5 AHD following Councils Development Consent 
No. 19/3 for laser levelling works; and 

3) Produce a Draft Land Use Strategy to reflect the above recommendations 
prior to exhibition of the shire wide Draft LEP consistent with the NSW 
Standard LEP Template. 
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